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(s)
Arising out of Order-In-Original No. 06/D/GNR/PMT/2022-23 dated 26.05.2022 passed by
the Deputy Commissioner, CGST, Division-Gandhinagar, Gandhinagar Commissionerate

1la#af arr st uar / M/s s s Corporation (Snehalkumar Satishbhai

(a) Name and Address of the Thakor) (PAN-APUPT7472G), 1035, Kathivalovas,

Appellant Vadodara, Gandhinagar, Gujarat-382355

#Rl? rf#<sf-am±r a sriagrzramar? at ag<zr a fr rnfrfaRt aarg+g
rf@erantRtaft srzrargrerwr rlaa rgrmmar&, #a@ etmgr ah fas at anarzl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

srqal #rgalura:
Revision application to Government of India:

(1) hr3grar gra sf@fa, 1994 Rt arrs ft aatgng«th aRat arr #Rt
GT-rtr ?k qrrt eh siasfaterrma zRtRa, str, fa jar, us«a fr,
4tft ifa, sftaa {tr rat, irf, ?f«ft: 110001 #t Rt sft afe:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case·, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(4) z4fa ft gfh sa ft z(Rat at fft sasrtr nr sr #tata f#ft
'l-{ o_g Iirra?senasag l=!l'Tf i, z fa#ft ssr IInTwet? azfl I :Z©I ~ ?f
t fa{tosrs 11 gtafr 4faratr&z

In case of any loss of goods where the loss occur in transit from a factory to a
Madhouse or to another factory or from one warehouse to another during the course

cessing of the goods in a warehouse or in storage whether in a factory or in a
Kjehouse.
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(a) sqhagfr zag rgr faff@ar"ltTma faff arr genma la "CR

3«gra gr«ca? RazeRtshag[ft zu atrat faff@a z
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() sifa sqta Rt sgraa green hark fu Rt sq€r hem Rt&2 sit et smrr it sr
nt tu4 fa eh gar@a srg=a, fr eagr uR atawaratf@ sf@Ra (i 2) 1998

nrr 109 rtRt fg ·uz
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a#tr sra gen (srf ) Ra1a, 2001 a fa 9 h iafa faff?eyrie sg-8at
fail , hf z2gr h far fafat#la eh +flap-srr ra fl zkr Rt t-at
fat hr sf sear fat mar rReql sh arr arar s m er ff h siafa arr 35- )
faff« fth grarr #«a ?Tr €tr-6arrruf ft 2frarfe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It· should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f{ftj\l"Ji-i~~m~~~~'Q:F"0Wffl"l!T'-3mf'ch1i"~ffl200/-~~#
srgsz iaauara vrr gt at 1000/- ft firpra ft=qt

· The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. 0
far gre4, as4h sqraa genqi ar# arR@) +nrarf@?rawaRa sr{h:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) kRra sgtea grasf@fr, 1944 Rt rT 35-41/35- h siasf:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

«grad gr«an vihatalt naf@aw (fez) fr uf@aar 2Rr ff#,zara(a24 Tr,

ag1(R? +raa, star, ft1a(r, izarar-3800041

(2)

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of

000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

d bank draft in favour of Asstt. Registar of a branch of any nominate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4@z cara{ qr ear?gtarrgr ?tar ? at r@4r3gr a fu #trmr ratsf
± a fasr a7Reg s« azr a gta gg sf fR R"&T tJtT mrf aak a Ru zrnfrfa zfz
arzntf@rawr #t um zfhr zr a{lawt Rt ca seafrstar&t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rll Ill I ii-1 a gr«as zferfr 1970 an ti1f@ea ft srgg# -1 h ziafa faff?a fag gar s
me r st?gr zrnf@rfa fa □fllsq1feataza r@a Rt 'C!;<li far66.50 4 at rll Ill I ii-Ill

gas feme«rgtararf@ 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z it ii@ha tu«Rt fiat4 an faii Rt zl ftstaff« fur arat 2 st fir
0 ~'~ -3 ,q I C::rt ~ '(;cf~ 3197 ffi ll~ (cfi Illf fclW) "A"l!11, 1982 it~ t:1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir gr«ca, arr sgrar gt«eagata sfflr +nratf@raw (fez) # 4faafthtr
#i afarit (Demand) q is (Penalty) #T 10% pa war aar farf ?t gtaif, st@rmpa star
10 'cfi"DiS~ i1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

llzsr gr4 stat ah siafa, sf@gtafar Rt l-!W (Duty Demanded) I

(1) is (Section) llD %%Gf.:rmftcn:rfu;
(2) far +raa@zhfe Rt u@;
(3) adz #fez faithfa 6 kagaeruf?

0
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty

confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

( 6 )(i) s:tr an2gr k Ra zfl nfeaw# rmwzt green rsrar gees znr aw fa IR a @- err 'l-l1i1" fct,Q; iJ"Q;
gemh 10% {lar sit sazt has avg Raf@a gt aaash10% galr Rtsmt ?l

In view of above, an appeal against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute,
alty, where penalty alone is in dispute."
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301fa 3le?T /ORDER-IN-APPEAL

The present appeal has been filed by M/s Snehalkumar Satishbhai Thakor,

1035-Kathivalovas, Vadodara, Gandhinagar-382355 (hereinafter referred to as the

appellant) against Order in Original No. 06/D/GNR/PMT/2022-23 dated

26.05.2022 [hereinafter referred to as "impugned order"] passed by the Deputy

Commissioner, Central GST, Division - Gandhinagar, Commissionerate

Gandhinagar [hereinafter referred to as "adjudicating authority"].

2. Briefly stated, the facts of the case is that the appellant were engaged in

providing taxable services and holding Service Tax Registration

No.APUPT7472GSD001 for the same. As per information received from the

Income Tax department, discrepancies were observed in total income declared in

the Income Tax Return when compared with the Service Tax returns of the

appellant for the period F.Y.2015-16 and FY.2016-17. In order to verify the said

discrepancies and the details of services provided during the period, letters dated

08.05.2020 and 25.05.2020 were issued to the appellant, to which they did not

reply.

0

2.1 The services provided by the appellant were found to be covered under the

definition of 'Service' as defined under Section 65 B(44) of the Finance Act, 1994

and not covered under any provisions of Section 66D of the Finance Act, 1994 and

were also not exempted by virtue of "Mega Exemption Notification No.25/2012-

ST dated 20.06.2012". In the absence of any reply filed by the appellant, the O
Service Tax payable was calculated on the basis of "Sales of Services" figures

mentioned in the ITR-5/26AS provided by the Income Tax for the F.Y.2015-16

and 2016-17 as per details given under :

Sr. Details F.Y. 2015-16 (in F.Y. 2016-17 (in
No Rs.) @14.5% Rs.) @ 15%
1 Total Income as per ITR-5/26AS 2,32,06,359/ 2,17,33,395/
2 Income on which Service Tax paid 1,03,71,436/ 1,00,12,714/
3 Difference ofValue (Sr.No.1 -2) 1,28,34,923/ 1,17,20,681/
3 Service Tax alongwith Cess 18,61,063.84/ 17,58,102.15/

Total Service Tax demand 36,19,165.99/

3. The appellant was issued a Show Cause Notice vide F.No. V/04-

39/SCN/SST/20-21 dated 27.06.2020 (in short SCN) for demand and recovery of

Service Tax amounting to Rs. 36,19,165.99/- under proviso to sub-section (1) of

73 of the Finance Act, 1994 along with interest under Section 75 of the
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F No.GAPPL/COM/STP/2665/2022

Act. The SCN also proposed imposition of penalties under Sections 76, 77(2),

77(3) (C) and 78 of the Finance Act, 1994

4. The SCN was adjudicated vide the impugned order wherein the demand of

Service Tax amounting to Rs. 36,19,165.99/- was confirmed alongwith interest.

Penalty of Rs. 36,19,165.99/- was imposed under Section 78 of the Finanace Act,

and Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance

Act,1994.

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds :

► The appellant is a Proprietorship firm and during the period F.Y.2015-16

0 and F.Y.2016-17, they have provided services under 'Manpower Supply

Agency Services' to Body Corporates and Non-Body Corporates by way of

supplying labours. The taxable value amounting to Rs.2,45,55,604/

calculated as per the impugned order actually pertains to the services

covered under 'Reverse Charge Mechanism' in tenns of Sl.No-8 of

Notification No.30/2012-ST dated 20.06.2012, as amended vide Notification

No.07/2015-ST dated 01.03.2015.

0

>> Details of Form 26AS shows that TDS was deducted by MIs Vimal Crop

Care Pvt. Ltd on which the service tax liability was with the Service

recipient. Hence, if the taxable value of the impugned order is considered as

services provided to body corporate, the demand is nullified.

}> As the demand of service tax confirmed by the adjudicating authority is

nullified, as discussed above, penalty imposed under Section 77(2) of the

Finance Act, 1994 is not justified.

)> The ingredients for invocation of extended period of limitation are not

fulfilled in the case and therefore it is wrongly invoked. Further the

adjudicating authority has not explicitly discussed these ingredients in the

impugned order, therefore the impugned order is in violation of the CBIC

Circular No.312/28/97-CX dated 22.04.1997 issued in pursuance of the

order of the Hon'ble Supreme Court in the case of Padmini Products and

hemphar Drugs etc.

Page 5 of 9
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► The impugned order is non-speaking order and therefore required to be set

aside. And in support of their contentions they cited the following

judgements :

o Anil Products Ltd. Vs Commissioner of Central Excise, Ahmedabad
II -2010 (2) TMI 662 - Gujarat High Court.

o Aspinwall & Co. Ltd. Vs Commissioner of Centarl Excise, Mangalore
- 2010 (10) TMI 321 -CESTAT, Bangalore.

o Mahindra & Mahindra Vs CCE-2001 (129) ELT 188 (CEGAT).

o The Commissioner of Central Excise Vs Indian Oil Corporation -
2017 (6) Tmi 573 -Madras High Court.

o CCE, Bangalore Vs Brindavan Beverages (p) Ltd - 2007 (6) Tmi - 4
- Supreme Court.

o Micromax Grinding Technologies Ltd. Vs CCE & ST, Ghaziabad -
2019 (8) TMI 320 - CESTAT Bangalore. 0

o Smt.Shrishti Dhawan Vs Shaw Brothers-1992 (1) SCC 534.

o Apex Electricals (P) Ltd Vs DOI - (1992) 61 ELT 413 (Hon'ble
Gujarat High Court.

o Gammon far Chems Ltd. Vs CCE (1994) 71 ELT 59 (CEGAT).

o Padmini Products Vs CCE- 1989 (43) ELT 195 (SC)

o CCE Vs Surat Textile Mills-2004 (167) ELT 379 (SC).

0
o Gopal Zarda Udhyog Vs CCE-2005 (188) ELT 251 (SC)

o Rainbow Industries Vs CCE (1994) (74) ELT 3 SC - AIR 1994 SC

2783.

o CC Vs MMK Jewellers (2008) 225 ELT 3 (SC)

}> Alongwith the appeal memorandum they had submitted copies of Form-

26AS for the F.Y.2016-17; Profit & Loss account for the FY.2016-17;

Form-3CB; Balance Sheet for F.Y.2016-17; Sample Invoices ; Service Tax

Registration - ST-2; Service Tax Returns-ST-3.

Page 6 of 9



$

7

F No.GAPPL/COM/STP/2665/2022

6. Personal Hearing in the case was held on 23.11.2022 and 09.01.2023 in

virtual mode. Shri Rohan S.Thakkar, Chartered Accountant, appeared on behalf of

the appellant for the hearing. He explained the reasons for delay in filing the appeal

and submitted relevant documents.It was stated that the consultant was admitted in

ICU during relevant period and hence, the appeal was filed delayed. I find the
.

reasons of the appellant to be cogent and convincing. Considering the submissions

and explanations made during personal hearing, the delay in filing appeal is

condoned in terms of proviso to Section 85 (3A) of the Finance Act, 1994. He also

re-iterated the submissions made in their appeal memorandum.

7. I have gone through the facts of the case, submissions made in the appeal

memorandum and oral submissions made during the personal hearing. The issue to

0 be decided in the case is whether the impugned order issued against the appellants,

confirming the demand of Rs.36,19,165.99/- alongwith interest and penalties, is

legal and proper or otherwise. The demand pertains to the period F.Y.2015-16 and

F.Y.2016-17.

0

8. It is observed that the demand was raised on the basis of data received from

the Income Tax department. The appellants are registered with the department and

had filed their ST-3 returns. The SCN was issued without ascertaining the category

of service rendered by the appellant and the impugned order confirmed the demand

in same lines. From the ST-3 returns, it is observed that for the period April-2015

to September-2015, they had rendered Services classified under 'Manpower

Recruitment Service' and 'Legal Consultancy Service' and for the remaining

period of F.Y. 2015-16 to F.Y.2016-17, they had provided services under

'Manpower Recruitment Service' only. Hence, the SCN was issued

indiscriminately without carrying out any verification and the impugned order was

passed without appreciation of facts available on record. They are held to be vague.

8.1 I find it relevant to refer to refer to CBIC Instruction dated 26.10.2021. Para-

3 of the said instruction categorically states that :

3. It is once again reiterated that instructions ofthe Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification offacts, may be followed diligently. Pr. ChiefCommissioner
/ChiefCommissioner (s) may devise a suitable mechanism to monitor andprevent
issue of indiscriminate show cause notices. Needless to mention that in all such
ases where the notices have already been issued, adjudicating authorities are
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expected to pass a judicious order after proper appreciation offacts and
submission ofthe noticee

Considering the facts of the case in light of the above instructions, it is found that

the adjudicating authority has failed to follow the specific directions issued by the

board and passed the impugned order without even considering the details

available in ST-3 Returns filed by the appellant. Hence, the impugned order is not

legally sustainable, being non-speaking order passed in violation of principles of

natural justice.

9. As ·regards merits of the case, I find that the appellant has claimed

exemption vide Sl.No-8 of Notification No.30/2012-ST dated 20.06.2012 as

amended vide Notification No.07/2015-ST dated 01.03.2015 and contended that

they had provided 'Manpower Recruitment Service' to body corporate and the

liability of Service Tax lies with the Service receiver.It is observed from Form 0
26AS of the appellant for F.Y. 2016-17 that they had received an amount of

Rs.1,17,20,853/- from Mis Vimal Crop Care Private Limited on which TDS was

deducted under Section 194C of the Income Tax Act,1961. Further, from the

sample copy of Invoices submitted by them their contention is substantiated. It is

observed that the impugned order has been passed ex-parte. The submissions made

by the appellant were never perused by the adjudicating authority. Hence, the

documents submitted by the appellant during appeal proceedings needs to be

examined and reconciled by the adjudicating authority to arrive at correct

assessment.
0

10. In view of the above, I am of the considered view that since the appellants

have contested the SCN for the first time before this authority and the matter

requires verification from the documents of the appellant, it would be in the

interest of justice that the matter is remanded back to the adjudicating authority to

examine the contentions of the appellant. Therefore, the matter is required to be

remanded back for denovo adjudication after following the principles of natural

justice. Accordingly, the impugned order is set aside and the matter is remanded

back to the adjudicating authority for adjudication afresh. The appellant is directed

to submit their written submission to the adjudicating authority within 15 days of

the receipt of this order. The appellant should also attend the personal hearing as

when fixed by the adjudicating authority. The appeal filed by the appellant is

d by way of remand.
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11. The appeal filed by the appellant is hereby allowed by way ofremand.

12. 341aaiirua#are3ftatfeuzr13qlnathfnzaraiarel
The appeal filed by the appellant stands disposed of in above terms.

4 .Ao"j
(Akhi esh Kumar) o•.
Commissioner (Appeals)
Date:16 February, 2023

0

(Somnat audhary)
Superintende t (Appeals),

CGST (Appeals), Ahmedabad

0

BY RPAD / SPEED POST
To
MIs Snehalkumar Satishbhai Thakor,

1035-Kathivalovas,Vadodara,

Gandhinagar-38235 5

Copy to:
1. The ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Deputy/Asstt. Commissioner, Central GST Division - Gandhinagar,

Commissionerate : Gandhinagar.

4. The Assistant Commissioner/ Superintendent, CGST, Appeals, Ahmedabad

(for uploading the OIA)

15.Guard File.

6. P.A. File.
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